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On June 17, 2003, Hi Tech Trans, LLC (Hi Tech) filed a petition for a declaratory order
seeking a determination that the Board has exclusive jurisdiction over a truck-to-rail transloading
facility operated by Hi Tech and located on property of Delaware & Hudson Railway Company,
Inc. d/b/a Canadian Pacific Railway (CP) at the Oak Island Yard in Newark, NJ, and that
therefore regulation of that facility by the New Jersey Department of Environmental Protection
(NJDEP) is preempted under 49 U.S.C. 10501(b). On July 7, 2003, the Hudson County
Improvement Authority and Essex County Utilities Authority (Authorities) and NJDEP filed
replies. The petition for declaratory order will be denied for the reasons discussed below.'

PRELIMINARY MATTERS

NIJDEP and the Authorities assert that Hi Tech is attempting to relitigate the general
claim and issues that were decided in Hi Tech Trans, LLC — Petition for Declaratory Order —
Hudson County, NJ, STB Finance Docket No. 34192 (STB served Nov. 20, 2002) (Hi Tech I).
That decision addressed the narrow issue of whether local regulation of trucks carrying
construction and demolition (C&D) debris on public roads en route to Hi Tech’s truck-to-rail
transloading facility is preempted by the Board’s exclusive jurisdiction over interstate rail
transportation under 49 U.S.C. 10501(b). The decision pertained only to activities that extended
beyond the activities at the transloading facility. Here, Hi Tech is asking the Board to address
whether NJDEP’s attempted regulation and closure of the transloading facility itself, through the
issuance of a cease and desist order, also is preempted by the Board’s exclusive jurisdiction.?

' Concurrently with the filing of its petition for declaratory order, Hi Tech filed a petition
for emergency order and other relief (emergency petition) in which Hi Tech sought an injunction
from the Board to maintain the status quo, by preventing NJDEP from enforcing a cease and
desist order, until Hi Tech’s petition for declaratory order is decided. In light of this decision, the
emergency petition is moot.

* In a letter dated July 10, 2003, Hi Tech states that it is seeking only a determination
(continued...)
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Furthermore, NJDEP’s cease and desist order was not issued until May 28, 2003, after the
decision in Hi Tech I. Thus, the issues presented by the instant petition are clearly distinct from
the issues decided in Hi Tech I.

BACKGROUND

As pertinent here,’ Hi Tech contracts with shippers for the transportation of C&D debris.
Hi Tech contracts for trucks to transport the C&D debris from the shippers’ construction sites to
the truck-to-rail transloading facility located in CP’s Oak Island Yard,* where Hi Tech unloads
the C&D debris from the trucks and later reloads it onto rail cars. Hi Tech then directs CP to
transport the rail cars containing the C&D debris to disposal sites on or near CP’s network or to
points of interchange with other carriers.

Hi Tech operates its transloading facility under an Operational License Agreement dated
November 6, 2000, between Hi Tech and CP (License Agreement). The License Agreement
allows Hi Tech to use a portion of CP’s Oak Island Yard for transloading purposes. Under this
license, Hi Tech is responsible for constructing and maintaining its transloading facility and CP
disclaims responsibility or liability for Hi Tech’s operations. The License Agreement also
requires Hi Tech to conform with Federal, state and local environmental regulations.

*(...continued)
relating to its transloading facility at the Oak Island Yard. It also states that it has not received
any citation or complaint concerning any violation of any state or local environmental regulation
during its 20 months of operation. In letters dated July 14, 2003, both NJDEP and the
Authorities ask the Board to reject Hi Tech’s letter as an impermissible reply to a reply under
49 CFR 1104.13(c). In addition, NJDEP states that it has cited Hi Tech for violations. In a letter
dated July 31, 2003, Hi Tech implies that NJDEP had initiated another administrative proceeding
before a state Administrative Law Judge (ALJ) conceming the Board’s jurisdiction over Hi
Tech’s activities. On August 5, 2003, and August 8, 2003, respectively, NJDEP and the
Authorities replied, asking that this letter also be stricken. NJDEP argues that Hi Tech’s letter is
again an impermissible reply to a reply and states, among other things, that the administrative
proceeding of which Hi Tech complains was, in fact, initiated by Hi Tech. Neither NJDEP nor
the Authorities will be prejudiced by consideration of Hi Tech’s letters, so they will not be
stricken.

* Only the background relevant to this petition will be repeated. For additional
background on this case, see Hi Tech 1.

* The Oak Island Yard is owned by Consolidated Rail Corporation, which leases a
portion of'it to CP.

2



STB Finance Docket No. 34192 (Sub-No. 1)

Under a Transportation Agreement, also dated November 6, 2000 (Transportation
Agreement), Hi Tech is solely responsible for loading C&D debris onto rail cars at its own
expense. CP does not hold itself out to provide C&D debris transloading service, quote rates for
such services, or charge customers for it. CP is responsible only for transporting the loaded rail
cars. In the Transportation Agreement, CP and Hi Tech disclaim the creation of an employment
or agency relationship between them, and the agreement provides that neither party may
represent that such a relationship exists. The Transportation Agreement also requires Hi Tech to
comply with all applicable Federal, state and local laws, including obtaining necessary permits.

Between April 2000 and October 2001, Hi Tech sought four informal, non-binding staff
opinions relating to the operation of the transloading facility. In the first three opinion letters, the
Board’s Secretary informally opined that, based on Hi Tech’s statement that it planned to file for
authority as a common carrier, operation of a transloading facility by a rail carrier was generally
exempt from local environmental and zoning permitting requirements. Hi Tech, however, never
obtained common carrier authority from the Board.” Yet, after withdrawing its notice of
exemption, Hi Tech represented to its customers that it is operating pursuant to authority issued
by the Board.*

In its fourth request for an informal staff opinion, Hi Tech asked whether the State or
counties could interfere with trucks hauling C&D debris en route to its transloading facility by
directing them to a truck-to-truck transfer site. On November 15, 2001, the Secretary responded
that the Board’s preemption authority would not seem to include the movement of trucks over
public roads en route to a transloading facility. In a letter dated October 18, 2002, Hi Tech
informed its customers that it had received three favorable opinions from the Board concerning
its “authority” and “rights” to operate its transloading facility, adding favorable excerpts from
each opinion, but failed to inform its customers of: the adverse fourth opinion; the fact that it did

> On July 3, 2000, Hi Tech filed a notice of exemption to commence operations over
approximately 641 miles of rail line from the Oak Island Yard to points in New York and Ohio,
but two weeks later requested to withdraw its exemption two days prior to its publication. In Hi
Tech Trans, LLC — Operation Exemption — Over Lines Owned by Canadian Pacific Railway and
Connecting Carriers, STB Finance Docket No. 33901 (STB served July 21, 2000), Hi Tech’s
request to withdraw was granted and the proceeding was dismissed. Hi Tech has not otherwise
sought authority from the Board to become a rail carrier.

6 See Exhibit D of the Affidavit of Benjamin Clarke filed with the Authorities’ July 7,
2003 reply.
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not have common carrier authority; or that a formal proceeding was pending before the Board in
Hi Tech I’

In Hi Tech I, it was found that activities relating to the transportation of C&D debris over
public roads en route from construction sites to a truck-to-rail transloading facility were not
within the Board’s jurisdiction and, therefore, preemption under 49 U.S.C. 10501(b) does not
apply. Apparently relying on Hi Tech [, the United States District Court, District of New Jersey,
in Civil Action No. 02-3781, issued an April 1, 2003 opinion and order finding that Hi Tech was
not a rail carrier.® Shortly after the court’s findings, on May 28, 2003, NJDEP served an
administrative order alleging violations of its regulations and directing Hi Tech to cease and
desist the operation of an illegal solid waste facility, under N.J.A.C. 7:26-2.8(f), and the
operation of an uncertificated public utility, under N.J.A.C. 7:26H-1.6, before June 17, 2003. Hi
Tech filed a request for a hearing on the NJDEP order, seeking a stay and emergency relief from
the enforcement of the cease and desist order, and, on June 30, 2003, a NJDEP Commissioner
directed the agency to temporarily forbear from seeking judicial enforcement of the cease and
desist order until August 29, 2003.°

Hi Tech alleges that its operation of the transloading facility constitutes transportation by
rail carrier and is therefore subject to the Board’s exclusive jurisdiction under 49 U.S.C. 10501.
Hi Tech contends that the decision in Hi Tech I implied that its transloading facility fell within
the Board’s exclusive jurisdiction, although it recognizes that the decision did not formally reach
that issue. The Authorities and NJDEP respond that activities that constitute transportation must
be provided by arail carrier to fall within the Board’s exclusive jurisdiction and, because Hi
Tech is not a rail carrier, its activities are not subject to the Board’s jurisdiction, and therefore
state and local regulation is not preempted pursuant to 49 U.S.C. 10501(b).

" 1d.

¥ The Board has not previously addressed the issue of whether Hi Tech is a rail carrier.
See Hi Tech Trans, LLC — Petition for Declaratory Order — Hudson County, NJ, STB Finance
Docket No. 34192 (STB served June 30, 2003).

’ In Hi Tech’s July 31 letter to the Board, Hi Tech states that NJDEP has commenced
administrative proceedings before a state ALJ, who has ordered the parties to file briefs on the
issue of whether Hi Tech’s transloading facility is within the exclusive jurisdiction of the Board
and whether local environmental permitting and licensing requirements are preempted. The ALJ
has indicated that he will issue a decision on these issues by August 15, 2003.
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DISCUSSION AND CONCLUSIONS

Under 5 U.S.C. 554(e) and 49 U.S.C. 721, the Board may issue a declaratory order to
terminate a controversy or remove uncertainty. It will not be necessary for the Board to institute
a declaratory order proceeding here, because it is clear that the Board does not have jurisdiction
over truck-to-rail transloading activities that are not performed by a rail carrier or under the
auspices of a rail carrier holding itself out as providing those services.

The Board has jurisdiction over “transportation by rail carrier.”'® 49 U.S.C. 10501(a).
The term “transportation” is defined to include a “facility” related to the movement of property
by rail and “services” related to that movement by rail, including receipt, delivery, transfer, and
handling of property. 49 U.S.C. 10102(9)(A), (B). “Rail carrier” is defined as a person
providing “common carrier railroad transportation for compensation.” 49 U.S.C. 10102(5).
Where the Board has jurisdiction over transportation by rail carrier, that jurisdiction is
“exclusive,” 49 U.S.C. 10501(b), and state and local laws and regulations are generally
preempted.!’ To come within the preemptive scope 0of 49 U.S.C. 10501(b), these activities must
be both: (1) transportation; and (2) performed by, or under the auspices of, a rail carrier.

Whether a particular activity constitutes transportation by rail carrier under section
10501(b) is a case-by-case and fact-specific determination. In presenting the facts in this
proceeding, Hi Tech has “muddied the waters” by seeking and receiving multiple informal staff
opinions under various hypothetical factual situations favorable to Hi Tech and then using them
or parts of them to its advantage. In addition to the four informal staff opinions, Hi Tech has also
filed, and then withdrawn, a notice of exemption to obtain common carrier authority, filed two
formal petitions for declaratory orders, filed the emergency petition, and filed, and withdrawn, a
petition for clarification seeking a determination of whether it is a rail carrier under section
10102(5). This decision addresses the latest in that series of filings. A careful analysis of Hi
Tech’s actual operations, however, leads to the conclusion that its truck-to-rail transloading
operations do not fall within the Board’s exclusive jurisdiction over rail transportation.

There is no dispute that Hi Tech’s transloading activities are within the broad definition
of transportation. The Board has consistently found such activities to be transportation under

"% Section 10501(a) grants the Board jurisdiction over “transportation by rail carrier that
is— (A) only by railroad; or (B) by railroad and water . . . .”

""" This preemption, however, does not prevent state and local governments from
imposing appropriate health and safety regulations and exercising their police powers. But state
and local laws and regulations are preempted when the challenged statute or regulation stands as
an obstacle to authorized rail transportation. City of Auburn v. United States, 154 F.3d 1025
(9th Cir. 1998), cert. denied, 527 U.S. 1022 (1999).
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49 U.S.C. 10102(9). See Green Mountain Railroad Corporation — Petition for Declaratory Order,
STB Finance Docket No. 34052 (STB served May 28, 2002) (Green Mountain) (cement
transloading facility); Joint Petition for Declaratory Order — Boston and Maine Corporation and
Town of Ayer, MA, STB Finance Docket No. 33971 (STB served May 1, 2001) (Ayer)
(automobile unloading facility). This is only part of the statutory equation, however. To be
preempted, the transportation activities must be performed by a rail carrier.

NIJDEP and the Authorities argue that Hi Tech is not a rail carrier and that its activities
are not a part of CP’s rail service, despite being located on CP’s property. Hi Tech does not
argue that it is a rail carrier."” Instead, it contends that the test to determine whether its facility is
considered transportation by rail carrier is whether it is integrally related to interstate rail service.
Hi Tech argues that its facility is integrally related to CP’s interstate rail service because its
transloading activities benefit CP and because C&D debris cannot be transported by rail without
first being loaded into rail cars. Essentially, Hi Tech maintains that there is no legal distinction
between a transloading facility operated by a noncarrier licensee and one operated by a rail
carrier.

By Hi Tech’s reasoning, any third party or noncarrier that even remotely supports or uses
rail carriers would come within the statutory meaning of transportation by rail carrier. The Board
and its predecessor, the Interstate Commerce Commission, have indicated that the jurisdiction of
this agency may extend to certain activities and facets of rail transloading facilities, but that any
such activities or facilities must be closely related to providing direct rail service. In every case,
jurisdiction was found and local regulations relating to transportation facilities preempted only
when those facilities have been operated or controlled by a rail carrier. See Green Mountain;
Avyer; Borough of Riverdale — Petition for Declaratory Order — The New York Susquehanna and
Western Railway Corporation, STB Finance Docket No. 33466 (STB served Sept. 10, 1999);
Growers Marketing Co. v. Pere Marquette Ry., 248 I.C.C. 215, 227 (1941); see also Norfolk S.
Ry. v. City of Austell, No. 1:97-CV-1081-RLV, 1997 U.S. Dist. LEXIS 17236 (N.D. Ga.

Aug. 18, 1997). Here, Hi Tech’s activities are not performed by a rail carrier.

The facts of this case establish that Hi Tech’s relationship with CP is that of a shipper
with a carrier. Hi Tech brings cargo and loads it onto rail cars, and CP, under the Transportation
Agreement, hauls it to a destination designated by Hi Tech. In fact, CP describes Hi Tech as its
largest shipper at the Oak Island Yard, and Hi Tech boasts the same. Moreover, CP disclaims
any agency or employment relationship with Hi Tech and, under the License Agreement, the
parties all but eliminate CP’s involvement in the operation of the transloading facility and its

'2 Hi Tech is not a licensed rail carrier. There are formal procedures that must be
followed to obtain authority as a rail carrier from the Board. See 49 U.S.C. 10901. Even if such
procedures are followed, the Board will not approve rail carrier authority that is a sham or
intended solely to avoid local regulations.
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responsibility for it. There is no evidence that CP quotes rates or charges compensation for use
of Hi Tech’s transloading facility. Thus, CP’s level of involvement with Hi Tech’s transloading
operation at its Oak Island Yard is minimal and insufficient to make Hi Tech’s activities an
integral part of CP’s provision of transportation by rail carrier."

In sum, Hi Tech’s activities at its transloading facility at CP’s Oak Island Yard and
related activities are not part of “transportation by rail carrier” as defined under 49 U.S.C.
10501(a). Hi Tech is merely using CP’s property to transload cargo. Thus, the Board does not
have jurisdiction over those activities, and section 10501(b) preemption does not apply to the
state and local regulations at issue here. Therefore, Hi Tech’s petition to institute a declaratory
order proceeding will be denied.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:
1. NJDEP’s and the Authorities’ requests that Hi Tech’s letters dated July 10, 2003, and
July 31, 2003, be rejected as impermissible replies to a reply under 49 CFR 1104.13(c) are

denied.

2. Hi Tech’s request for a declaratory order proceeding is denied and this proceeding is
discontinued.

3. This decision is effective on the date of service.

By the Board, David M. Konschnik, Director, Office of Proceedings.

Vernon A. Williams
Secretary

" Therefore, this situation is substantially different from a situation in which a rail carrier
builds and owns a truck-to-rail transloading facility, and holds it out to the public as its own
facility, but chooses to have it run by a contract operator.

-7-



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7

